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REVOCATION OP A WILL BY CANCELING. 



Section 2518 of the Code of Virginia provides, in substance, as fol- 
lows: 

"No will or codicil or any part thereof shall be revoked unless under the pre- 
ceding section" [relating to revocation by marriage] "or by a subsequent will or 
codicil, .... or by the testator or some person in his presence and by his direc- 
tion cutting, tearing, burning, obliterating, canceling, or destroying the same, or 
the signature thereto, with the intent to revoke." 

The facts presented in the Surrogate's Court, Westchester county, 
New York, in the Matter of Hopkins' Will, passed upon recently, are 
at once so unusual, and yet so apt to arise at any time, as to call for 
more than passing notice. The statutes of nearly all the States contain 
substantially the same provisions, all being derived from the English 
Statute of Frauds and the Stat. 1 Vict. ch. 26, sees. 20, 21, with the 
latter of which the terms of the Virginia act are practically identical, 
except that the latter contains the words "cutting, obliterating, can- 
celing, ' ' which the former does not. 

The facts in the Hopkins case were, briefly, that testator made his 
will in 1891, and soon thereafter placed it in his box in the vaults of 
a safe deposit company in New York city. To that box no one had 
access except himself and his wife. It was in their joint names. At 
the time of his death, and for ten years prior thereto, testator resided 
at Tarrytown, N. Y. He had been for some years connected with the 
Tidewater Pipe Company, the offices of which are at No. 12 Broad- 
way, New York. He usually went to the office of the company about 
twice a week. 

He died suddenly on May 9, 1901. On May 13 search was made 
for the will by his widow and her brother, who, together with a Mr. 
Warren, a member of the Tidewater Company holding confidential 
relations with the decedent, went to the vaults of the safe deposit com- 
pany. The search proving fruitless, they returned to the offices of the 
Tidewater Company and another search was made through a safe and 
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through a desk in the office, which had been used by testator in his 
lifetime. The will was not found. 

On the next day this search of both places was repeated, every 
drawer being opened and every paper taken out and examined. At 1 
p. m., the search was again abandoned, two similar searches of the 
Tarrytown residence proving equally unproductive. 

In the afternoon of the same day, Mr. Warren went to the same 
desk in the office of the Tidewater Company to draw a check, opened 
the right-hand drawer in the top, and there found a blue envelope 
endorsed in testator's handwriting and containing the will. The 
drawer was otherwise empty when the will was found, and had not 
been used by testator for important papers. 

Upon examination it was found that the signature to the will had 
been erased by fifteen perpendicular marks or lines, the signature, how- 
ever, being still plainly readable. Later the will was taken to the 
office of the surrogate, and offered for probate, the witnesses making 
due proof of its execution. 

Aside from several charitable bequests, testator left to his widow 
the homestead at Tarrytown, $250,000 in cash and two-thirds of the 
residuary estate. To his only child, Robert, aged thirteen, he left 
$100,000 in cash, one-third of the residuary estate and a policy on the 
life of a relative payable to the son in instalments, after he became of 
age. 

The guardian of the son filed exceptions to the probate and claimed 
that the father had revoked the will, and had died intestate, and that, 
subject to the widow's statutory rights, the son should take the entire 
estate. A large amount of evidence aliunde was offered, which we 
cannot set forth in detail here. Certain of it, however, went to show 
that there had been no estrangement of any sort between Mr. and Mrs. 
Hopkins; that Mr. Hopkins was a careful though generous man, and 
was impressed by the idea that young men becoming of age should not 
have at their command large sums of money; that about a year before 
his death, he had been warned by his physician that he had heart- 
trouble and was liable to pass away at any time; and that if he 
had not made a will, he should do so — Mr. Hopkins replying that 
he had made his will some time before, and saw no reason for chang- 
ing it. 

It was shown that his handwriting was tremulous, and that he 
penerally wrote with a falcon pen. An expert in handwriting testified 
that in his opinion the fifteen perpendicular marks over the signature 
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to the will were not made by the testator; that they were heavy, as if 
done viciously; that the ink was comparatively fresh, etc., etc. 

The question naturally arose, on whom is the burden of proof? 
Counsel for proponents admitted the existence of a presumption, under 
the circumstances, that testator had cancelled his signature animo 
revocandi, but claimed that the testimony produced overwhelmingly 
outweighed that presumption, and justified the probate. Schouler on 
Wills, 1 was cited to show that — 

"All presumptions of this sort weigh lightly and may be rebutted by proof of 
the actual facts ; declarations and conduct of the testator ; the conduct and admis- 
sions of custodians of the will, and other material testimony aiding the investiga- 
tion in given cases." 

They claimed that the presumption would have been much stronger 
had the will been found canceled on testator' s person or with his private 
papers at the safe deposit vault. 

The New York cases of Will of Ann Clark ; 2 Will of James Philp,* 
and Will of Brockman,* were distinguished because in each the will, 
with the canceled signature, was found in what may be called the 
immediate custody of the testator before his death — in the first, in a 
drawer in testatrix's bureau in her bedroom; in the second, in dece- 
dent's safe, which was locked and the combination in her possession; 
in the third, in testator's box in his safe, among a lot of canceled and 
worthless papers marked "Void," followed by the initials of testator. 
In each case probate was refused. 

Similar rulings were made in Baptist Church v. Roberts, 5 and in 
Evans' Appeal. 6 

A most interesting case arose upon the following facts: 

When Judge Joseph Holt, a distinguished lawyer of Washington, 
D. C, died some years ago, no will could be found, and letters of 
administration were granted upon the estate. About a year afterward 
a sealed envelope, addressed to the Register of Wills, was received by 
him through the United States mail. On opening the envelope, a 
paper was found purporting to be the will of Judge Holt, witnessed by 
Gen. U. S. Grant, Gen. W. T. Sherman, and the mother of General 
Sherman. Members of the Grant and Sherman families subsequently 
testified that the witnessing signatures were genuine. The will was 
found to be so mutilated, torn and burned around the edges that the 
counsel in the case agreed it was in a condition that, if it had been 

i Sec. 401. 3 46 N. Y. 356. 5 2 Pa. St. 110. 

2 1 Tucker, 445. * 67 N. Y. 297. « 25 Id. 238. 
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found among the repositories of the deceased, the presumption would 
have arisen in favor of its revocation. In a contest for the probate of 
this will, the Supreme Court of the United States, in a decision made 
in the present year, 1 held that no presumption of revocation by testa- 
tor, or under his direction, arose from the appearance of the will when 
first received by the Register of Wills. 

Mr. Justice Peckham, who delivered the opinion, said: 

" There must be some evidence of an act by deceased or under his direction 
which would be sufficient to show that fact, or the instrument must have been 
found among private papers of the deceased mutilated and torn or otherwise 
defaced, and under such circumstances that the fact of revocation might be presumed. 
It was observed in Johnston v. Johnston, 1 Phil. Eccl. Rep. 447 and 449, that a 
will once regularly made, the presumption of law is strong in its favor, the inten- 
tion to revoke must be plain and without a doubt." 

Counsel for proponents apprehended the application of the doctrine 
of the recent case of Kennedy's Will,' that "the declarations of a 
testator concerning a will and the disposition of property are inad- 
missible on the question of revocation," but distinguished the cases, 
contending that neither the Kennedy will nor codicil had ever been 
found, and that that proceeding was one to establish a lost will, and 
not to secure the probate of an existing one. 

In Gardner's Estate,' however, the court takes the view that — 

"the presumption to revoke, which springs up out of the fact that the will which 
testator admittedly executed cannot be found at his death, makes not only testa- 
tor's character, conditions, acts and declarations, but the conduct and interests of 
those who were around him from and after the date of his will, legitimate sub- 
jects of inquiry."* 

Upon consideration of the law and evidence in the Hopkins case, 
the surrogate was of opinion that the marks of cancellation had not 
been made by the testator, and the will was admitted to probate. No 
explanation of the mystery of the appearance of the will in a place in 
which three witnesses, two of them entirely disinterested, testified posi- 
tively that it was not three hours before, was given or attempted. 

We make the following extracts from the well reasoned opinion of 
Surrogate Silkman in the case, calling attention, however, to the fact 
that the New York statute contains a provision which that of Virginia 
does not, namely, requiring proof by two witnesses where revocation 

i Throckmorton v. Holt, 21 Sup. Ct. 474. 

* 167 N. Y. 163. 
3 164 Pa. 420. 

* To the same effect is Schuee v. Schuee, 61 Kans. 383. 
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by "destruction or injury" is made by testator through another per- 
son, but by testator's direction and consent : 

" In determining whether Mr. Hopkins made the marks through his signature, 
and if he did was it with an intention to revoke his will, we must keep constantly 
in mind the sanctity of the instrument and the safeguards that the law has 
thrown around the act of execution and the act of revocation. 

" The Revised Statutes provide, 2 Rev. Stat, page 64, section 42, 'No will in 
writing, except in the cases hereinafter mentioned, nor any part thereof, shall 
be revoked or altered otherwise than by some other will in writing, or some 
other writing of the testator declaring such revocation or alteration, and ex- 
ecuted with the same formalities with which the will itself was required by law 
to be executed ; or unless such will be burnt, torn, canceled, obliterated or 
destroyed with the intent or for the purpose of revoking the same by the testator 
himself, or by another person in his presence, by his direction and consent ; and 
when so done by another person, the direction and consent of the testator, and 
the fact of such injury or destruction, shall be proved by at least two witnesses.' 

" It will be noticed that the statute contemplates a cancellation either by the 
hand of the testator, or by the hand of another ; and where, by the hand of 
another, by testator's direction and consent. Moreover such cancellation and the 
direction to cancel must be proved by at least two witnesses. The statute does 
not provide for any presumptions, but leaves the circumstances to be proven. 

"The special guardian argues, and with much ability, that where a will is 
tound with the signature erased, there arises a presumption that it was done by 
the testator, and that to overcome such presumption there must be evidence that 
it was done by some other hand, and cites Matter of Philp, 46 N. Y. State Repor- 
ter, 356 ; Matter of Mary Ann Clark, 1 Tucker, 445, as authorities directly in 
point, and cites, as analogous, Hard v. Ashley, 88 Hun, 103 ; Colyer v. Colyer, 110 
N. Y. 481, where the question was that of an alleged lost will. 

" No one questions but that these cases were correctly decided upon their own 
peculiar facts, and it is the facts of each case which control. 

"The statute was enacted to prevent fraud and not invite it, therefore such a 
broad presumption which would make the accemplishment of a fraudulent can- 
cellation the easier would contravene the spirit of the act. 

" But if we observe the distinction between a legal presumption and a legal 
inference, which terms are sometimes inadvertently used as synonymous, we can 
thoroughly harmonize the spirit of the statute and the authorities. 

"A presumed fact is one taken for granted and accepted, as a result of human 
experience and general knowledge, while an inference is the conclusion drawn 
from the proof or admission of circumstances which by reason of the same human 
experience and knowledge would naturally lead to it. 

"A man is presumed to regard his will as a private and sacred document, and 
on that account is presumed to keep it with the same degree of care and privacy 
as he does his most important papers and documents; and when it is shown by 
competent evidence that his will has been found in a place where he is in the 
habit of keeping papers and documents of importance and value, with the signa- 
ture erased, or no will is found in such a place, as the case may be, there is a legal 
inference arising from such evidence, together with the presumptions mentioned, 
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that in the one case he canceled the document himself, and in the other that the 
destruction was by his own hand. . . . 

" In all these cases [cited above] there was evidence or admissions that the will 
in its mutilated condition was in the personal keeping of the testator, or that after a 
search in the places where the testator would naturally keep a will, none was found. 

" I find no authority going to the extent of holding that where a will floats into 
the surrogate's office from an unknown source, or is found in the possession of 
strangers with the signature canceled, or obliterated, without other evidence, that 
there is any presumption that the destruction or cancellation was by the hand of 
the testator. There must be some evidence either direct or circumstantial upon 
which the court can base a finding of fact one way or the other. Hitchings v. 
Wood, 2 Moore P. C. C. 355, 447. 

"In this case, Lord Lyndhurst writing the opinion says: 'Then, as to the 
alleged cancellation, we think, if this be a genuine instrument, that the onus to 
make out the fact of the cancellation is on those who oppose the codicil. It seems 
that a corner has been burnt, the paper torn through, and in one place across the 
signature ; but by whom, and under what circumstances, does not appear. There 
is nothing whatever to show that it was done by the testator, or if so, with what 
intention it was done. If it be a genuine instrument it proves that there was also 
another codicil, and which is not forthcoming. It .is obvious, we think, that it 
must have been improperly dealt with, for if it was defaced by the testator he 
would either have entirely destroyed it or it would have been found in this state 
among his papers. The circumstance of its being in other hands shows that a 
fraud had been practised, and that no safe conclusion can be drawn from its ap- 
pearance that it was burnt or torn by the testator. But even if it had been found 
among the testator's papers at the time of his death, we incline to think some fur- 
ther evidence beyond its present appearance would be necessary to show that he 
intended to cancel it. Our opinion, therefore, is that the codicil ought to be ap- 
proved.' " 

The Surrogate, after stating that this language of Lord Lyndhurs 
was quoted by Mr. Justice Peckhara in Throckmorton v. Holt, 1 pro- 
ceeds to recite the evidence in the Hopkins case, substantially as it is 
given above, and concludes as follows : 

" Under all these circumstances, and under all the proofs which are before us, 
can we infer that he canceled his signature to the paper offered for probate with 
an intention to revoke the same 1 I think not. I think that the inference is 
overwhelming that the cancellation was not made by the testator himself, but by 
another hand. There is, however, no proof that it was made by another by his 
direction and consent, as the statute requires. Therefore, the paper must be 
regarded as a valid testamentary disposition and be admitted to probate." 

The doctrine in Virginia is stated by Mr. Minor in conformity with 
the leading authorities supra : 

" Where a will is found after testator's death among his repositories, mutilated 
or defaced, it is presumed to have been done by himself animo revocandi." 2 

1 Supra. * 2 Minor's Inst. 1035. 
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Sed quaere, under the circumstances of the Hopkins case, was the 
will found among the repositories of testator ? Upon the precise point, 
we know of no Virginia authority. 

Upon the general subject of revocation, the following Virginia cases 
are pertinent and instructive: In Malone v. Hobbs, 1 it was held that 
although a testator has directed his will to be destroyed and believes 
that it has been destroyed, yet if it be not in fact destroyed, such 
direction and belief will not operate as a revocation. 

This ruling was followed in Boyd v. Cook, 1 in regard to the will of 
a blind man, which had been directed by testator to be destroyed, but 
no act towards the destruction of which had been done. Held, not a 
revocation, at least quoad a court of probate. 

In Hylton v. Hylton, 3 evidence that a subsequent will had been made 
and afterwards stolen from testator, but without proof of its contents, 
and proof of his declarations after the will was stolen that he would 
die intestate aud leave his estate to be distributed according to the 
statute, was Held not sufficient evidence of revocation of the former 
will. 

In Appling v. Eades,* where testator had made a will, which he had 
in his possession, and, upon his death, could not be found, in the ab- 
sence of all proof that he or any other person had destroyed it, it was 
Held, that testator was presumed to have destroyed it himself. 5 

To the same effect is Shaeklett v. Roller, 6 5. Va. Law Reg. 616. 

There seems to be little authority as to the legal situation where the 
lost will was known to have been not in the testator's possession, but in 
the custody of a third person. The point is discussed at some length 
in an editorial from the Yale Law Journal, reproduced in a recent 
number of the Virginia Law Register.' 

An interesting phase of the question is that of duplicate wills. If 
there be duplicates in the hands of different persons, and the copy in 
testator's own custody be not found after his death, all are revoked, 
for all constitute but one will. 8 

Prof. Minor says : 9 

" It appears that if a testator who has duplicates of his will in his possession, can- 
cels or destroys one of them, and preserves the other in its original condition, the 

1 1 Bob. 346. 2 3 Leigh, 33. 3 1 Gratt. 161. * 1 Gratt. 286. 

5 The same ruling was made in Cheever v. North, 106 Mich. 390, 37 L. R. A. 561, to 
which last mentioned report of the case a valuable note is appended, 
o 97 Va. 639. ' Vol. 6, p. 124. 

8 2 Minor's Inst. 1024 ; Lawson v. Morrison, 2 Am. L. C. 653. 9 Dbi supra. 
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presumption is in favor of revocation ; but it may be rebutted by evidence that 
such was not the intent. But where he destroys or cancels the only copy in his 
possession, the presumption of revocation is so strong that nothing short of the 
most direct and positive evidence will justify the inference that an outstanding 
duplicate is not within the scope of the revoking intention." 1 

No investigation of the subject of revocation would be complete 
without a careful examination of the opinion in Malone v. Hobbs, 2 
which was delivered by that learned jurist, Judge Briscoe G. Baldwin. 
We make the following extract from it : 

" The spirit of our statute law in regard to the making and revocation of wills 
is to restrain parol testimony on the subject within the narrowest practicable 
limits. Hence the solemnities of writing, signature, attestation. Revocations by 
canceling or destroying the instrument arise naturally from the custody, control 
and dominion of the testator. Prescribed formalities in regard to them would be 
of little value, and would involve the necessity, in the event of non-observance, 
of resorting to parol testimony for the purpose of setting up and establishing the 
ruined instrument — one of the very evils intended to be guarded against. Still, 
however, the statutes are not without their efficacy in relation to these as well as 
the other modes of revocation, by excluding the evidence of witnesses as to the 
conduct and declarations of the testator, except so far as they bear upon the per- 
mitted acts of revocation. This is obvious from the consideration that, as nothing 
can supply the want of the acts of revocation, so nothing can extend them be- 
yond the legal import and effect of the acts themselves. The act, however, of 
cancellation or destruction necessarily presents inquiries calling for or permitting 
the examination of parol proofs to a very considerable extent. The mere act 
most usually establishes itself; for if a will which had been executed by the testa- 
tor, and retained in his custody, be found canceled at his' death, or, after diligent 
inquiry, cannot be found at all, the legal presumption is that it was canceled or 
destroyed by himself. But then this presumption is liable to be repelled by proof 
that the act of cancellation was done by some one else, without his knowledge and 
consent. So, too, as the mind of the testator must accompany his physical act. 
every such case is open to proof of a mistake in point of fact ; as if he were to 
throw ink upon his paper instead of sand, or, having two wills by him at different 
dates, should direct one of them to be canceled or burnt, and the person so di- 
rected should, through misapprehension or inadvertence, cancel or burn the other. 
„ . . . . The purpose must concur with the act. And in this sense it is that there 
must be the animus revocandi — the purpose to revoke by the adopted mode of revo- 
cation. But the purpose alone is unavailing without performance of the act itself. 
A general intent of the testator to alter his will or change the disposition of his 
estate ; a particular design to cancel or destroy it ; an abortive attempt to do the 
very act in question, even though prevented by accident, fraud or violence, do not 
affect the legal validity of the instrument. The will must be canceled or destroyed. 
How far the work of destiu, don must proceed is not yet settled," 

No one can study this subject without being impressed all along with 
a collateral feature — the ease with which one feloniously inclined may 

1 Citing sundry English cases. 2 Supra. 
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defeat a testator's disposition of his property. It was to this end, of 
course, that section 3721 of the Virginia Code was originally enacted, 
making the fraudulent destruction or concealment of any will or 
codicil, with intent to prevent the probate thereof, a felony. The 
difficulty, however, lies in the proof. A son of a testator, who has 
access to a will leaving a considerable portion of the estate to others, 
has only to burn it in order to receive his share as the heir of an in- 
testate parent. A conviction, where the most ordinary precautions of 
the criminal are employed, would be improbable. The motive would 
be clear enough. The difficulty would lie in establishing, by the strict 
rules of criminal evidence, the corpus delicti, the fact that there once 
had been a will, and, that proved, that testator had not himself de- 
stroyed it; for, as we have seen in Appling v. Eades, 1 the presumption, 
in the absence of other proof, is that testator himself destroyed it. 

George Bryan. 

Richmond, Va. 
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There was an Act passed by our General Assembly at the session of 
1874-5 entitled "An Act to authorize the formation of Partnership 
Associations in which the capital subscribed shall alone be responsible 
for the debts of such association, except under certain circumstances." 
This Act is now contained in sections 2878 et seq. of the Virginia Code 
of 1887. It is the purpose of this paper to point out certain defects 
in this statute and to suggest the remedies. 

The statute was adopted, with but slight modifications, from the 
laws of Pennsylvania, where it was enacted in 1874. In that State, 
associations of this kind are quite common, and the law that applies to 
them has been satifactorily developed by the legislature and settled by 
judicial decisions ; but our statute has never been amended, and seems 
never to have been construed by our Supreme Court. This may be 
accounted for by the fact that partnership associations have never been 
numerous in Virginia. They are to be found, however, in some sec- 
tions of the State. In the interest of these, and also from a desire 
that the law may be improved for the benefit of any who may hereaf- 

1 Supra. 



